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THE ROLE OF REGULATORS IN 
INSOLVENCY REGIMES

Introduction

The importance of an efficient and effective insolvency regime to the financial architecture of an economy is widely acknowledged and has been widely documented.  A key ingredient to an effective insolvency system is the competence and integrity of individuals who are appointed as insolvency administrators.  This is where the role of regulators in insolvency regimes comes in.

Bankruptcy is an area where there exists great potential for fraud, self dealing and diversion of funds.  Bankruptcy also directly affects many people, not just those who might have been involved in the particular events or circumstances which lead to the bankruptcy.  The responsibility on the person appointed to represent the competing interests of those people is therefore substantial.  

In most countries accountants or lawyers are appointed as insolvency administrators and have been trained and qualified to practice.  Most will be members of professional associations which apply some form of regulation.  And if the appointment comes within the jurisdiction of a court, the court will have powers to oversee or intervene in the insolvency administrator’s management of the matter. 

Notwithstanding these institutional arrangements there has been a trend over the past 15 or so years towards more specific regulation of those who practice as insolvency administrators.  What I propose to do today is discuss briefly those developments in Australia and then, in a little more detail, address the particular approach taken by the Insolvency and Trustee Service Australia (ITSA), the organisation I head, towards the regulation of bankruptcy trustees in the personal insolvency sector in Australia.

Here I should mention that personal bankruptcy and corporate bankruptcy in Australia operate under separate legislative and administrative arrangements.  There are some similarities between the approach ITSA takes in relation to the regulation of personal bankruptcy trustees and that taken by the Australian Securities and Investments Commission in relation to corporate insolvency practitioners.  But there are also significant differences.  That is another matter.  I will be directing my comments to the area of my responsibility and knowledge, that is, regulation of personal insolvency practitioners.

Developments in Australia

When the Australian Bankruptcy Act came into operation in 1928, and until the mid 1980’s, supervision of private bankruptcy trustees was under the general umbrella of the Federal Court of Bankruptcy.  Registrars in Bankruptcy provided administrative support to the court and they maintained various court registers including the Register of Registered Trustees who were private sector accountants.  Registered Trustees were, through the Registrar in Bankruptcy, under the direct control of the court.  Any matters of concern in relation to their conduct or the administration of their estates had to be referred through the Registrars to the court for determination.  The court would either issue a reprimand, impose a fine or cancel the registration of the trustee. 
The courts used these powers reasonably frequently in the early period but this gradually waned to the point where, by the 1960’s, it effectively ceased.  

But this lack of intervention did not appear to reflect overall confidence in the system.  By the 1980’s in Australia, accountants including some registered trustees associated with some major tax scandals (notably the so-called “bottom of the harbour” tax avoidance schemes) were manipulating and misusing the bankruptcy process in order to set up sham deeds under Part X of the Bankruptcy Act.

And the creditors were either not prepared, could not afford or did not have the expertise to supervise the trustees; in some cases they were even participants in the scams.

In response a Unit made up of court registrars and officers of ITSA was set up, within the Registrar’s section, to investigate these matters.  This lead to the establishment, in the late 1980’s of a trustee surveillance section within ITSA.  It operated entirely separately from the court.

The powers relied on by ITSA’s regulation staff to undertake this work are set out in the Bankruptcy Act.  The key provision is in Section 12, which provides that…
“ the Inspector-General:… may make such enquiries and investigations as the Inspector-General thinks fit with respect to the administration of or the conduct of a trustee…”
So, in Australia we have moved from a regime where the oversight and control rested almost entirely with the court to one where it rests within the government administering agency.  Several reasons might be advanced for this:
· Cost and formalities involved in referring matters to the courts
· Court intervention tended to be case specific and not deal with the overall supervision of trustees
· Limits on courts time to supervise individual appointments

These developments also reflect some rigidity in the mechanisms for creditors to exercise control.  As noted above creditors either were not prepared or could not afford to commit the necessary resources.  Also it is difficult to harness creditors to act as a single group to oversee the work of administrators and even then their attention tends to be case specific.
ITSA’s approach to Regulation

I want now to provide some insight into how one Regulator (ITSA) goes about the business of regulating insolvency administrators.  

ITSA’s approach is to seek to work with trustees and other administrators to ensure high standards of bankruptcy practice and procedure.  It is not a case of ‘them and us’ and I believe we have successfully moved away from a ‘gotcha’ mentality sometimes associated with government audit roles.
The approach has five components
· Registration of trustees

· Regular inspection of bankruptcy trustees and administrators
· Attendance at meetings of creditors

· Investigation of complaints
· Administrative review of trustee decisions
· Information sessions and publication of newsletter.

Registration of Trustees
The Bankruptcy Act requires that individuals may apply to the Inspector-General in Bankruptcy to be registered as a trustee.  Upon receiving the application the Inspector-General must convene a Committee consisting of the Inspector-General or his nominee, another official and a registered trustee chosen by the Insolvency Practitioners Association of Australia (IPAA).  {The IPAA is the main professional association of insolvency practitioners in Australia.  Membership is voluntary – it is not a pr-requisite for registration to practice as a bankruptcy trustee}  The committee considers the applicant against certain criteria covering qualifications, experience and knowledge, insurance cover, criminal history, whether they have been a bankrupt or a debtor under administration in the past. The qualifications required are University graduate qualifications in accountancy and experience is prescribed as engagement in relevant employment on a full-time basis for not less than two years in the preceding five years.
If the Committee agrees that the person should be registered, their registration is a formality upon payment of the registration fee.  No discretion exists for the Inspector-General in Bankruptcy, another ITSA officer or the Court to veto or overturn the decision.
The Inspector-General also has a power to convene a Committee to assess whether a trustee should be deregistered.  The Inspector-General would take this action if he believed a trustee no longer had the qualifications or the ability, has been convicted of an offence, is not insured.  In practice, few trustees are deregistered although conditions are placed on trustees to continue to practice; and often when presented with a ‘show cause’ from the Inspector-General, trustees will decide not to renew their registration.  For example in the most recent financial year eight trustees who had taken no new administrations in the preceding 18 months decided not to renew their registration when questioned about no longer having the ability.
Inspection of trustees administrations
The second component of ITSA’s regulation function is the annual program of inspections of all trustees.  ITSA’s regulation staff attend the offices of all trustees at least once each year and inspect their systems as well as a sample of their administrations.  All 170 or so active trustees are inspected each year although the number of matter inspected varies according to risk assessments, as follows:

· a an evaluation of the systems and controls and the seriousness of prior errors found in their administration; and

· designated risk criteria associated with particular types of administrations.

By way of example of the outcome of this work in a given year, of a total of over 700 administrations inspected last year, some 21% contained one or more material errors, such as failure to pay statutory charges, failure to distribute funds correctly, failure to conduct adequate enquiries and failure to comply with legislative requirements.  In all ITSA follows up to ensure that remedial action is taken. 

Attendance at creditors meetings
Another strategy ITSA performs in its regulatory role is to attend meetings of creditors.  We focus on meetings in relation to proposals put forward by debtors to their creditors to avoid bankruptcy as this is the area of highest risk.  The meetings are selected on the basis of the preliminary report prepared by the controlling trustee and the nature of the issues involved (eg profile of the debtor, whether there are related creditors, amounts involved and the return being offered).  Approximately one quarter of all meetings were attended by officers of the Inspector-General last year and in 15% of cases corrective action was required.

Investigation of complaints
Debtors are invited to lodge complaints with the Inspector-General in Bankruptcy if they have reason to believe the trustee has not acted in accordance with the legislation.  The Inspector-General is seen as the independent arbiter in these matters.  The regulators are not in a position to substitute their decision with the trustee’s decision, rather it is used to encourage the trustee to alter their approach or it can be used as a basis for disciplinary action against the trustee by the Inspector-General.  In the last financial year 124 complaints were received of which 26 were found to be justified.  

Review of Trustee Decisions
The Australian Bankruptcy Act empowers the Inspector-General in Bankruptcy to review certain decisions made by trustees in the administration of bankrupt estates.  There are four categories of trustee’s decisions that can be reviewed by the Inspector-General:
· a decision by a trustee to object to the discharge of a bankrupt

· a decision in respect of an application for early discharge from bankruptcy (sunsetted as early discharge is being abolished)
· a decision to determine a bankrupt’s liability to pay a compulsory contribution from their income; and

· a decision whether or not to waive an income contribution liability.

This administrative review process provides a low cost mechanism to enable the decisions and actions of trustees to be subjected to a formal review.  Decisions by the Inspector-General are appealable to the courts and tribunals within our judicial system.  However, the initial administrative review process enables a substantial volume of this form of supervision of trustees to be handled away from courts where costs and timeframes are invariably significantly higher.  

Other forms of regulation
I have dealt here only with regulation by the government agency (ITSA) because that is the most visible, formal form of regulation in our country.  The courts and creditors continue to have certain powers and responsibilities.  I don’t propose to go through those here, but I have summarised them in an attachment to my paper for reference.  
The professional association, the Insolvency Practitioners Association of Australia (IPAA) also plays a role although it is a self governing but not a self-regulatory body, which means that it does not regulate its members in the ultimate legal sense.  However it does have a complaints and disciplinary process and undertakes some education programs.
Indeed ITSA has developed, jointly with the IPAA what are called Personal Insolvency National Standards (PINS).  The PINS are designed to set down standards in relation to conduct, timeliness, decision making, documentation and ethical practices in relation to the key aspects of insolvency administration.  Their aim is: 

· to ensure that personal insolvency administrations are maintained at
a consistently high level by the Official Trustee and registered trustees; 

· to ensure that a level playing field applies to the regulation of all
trustees; 
· to increase the confidence of clients and stakeholders as to the level of
consistency in the application of bankruptcy law and practice; and 

· to encourage the identification and application of best practice in
estate administration to the work conducted by all trustees.
Information and education
Finally there is our information and education role.  Consistent with our broad approach to work with the profession rather perform a policing role, we conduct education and information sessions for trustees and other insolvency professionals.  The topics chosen for these sessions are informed by findings and issues identified in our inspection work.  Also a regular quarterly newsletter is published informing trustees of the Inspector-General’s requirements, legislative change, significant case law, major areas of concern and disciplinary action taken.
Conclusion

I hope I have provided you with an insight into how one regulator (ITSA) does it.  Whilst perhaps appearing intrusive, our approach is, on feedback we have from our private trustee colleagues, welcomed and appreciated.  It is transparent and trustees see it as enhancing the reputation of the profession and ensuring that only suitably qualified people undertake this important work.  
But it is not the only way; that it is different in a number of ways from the approach taken within Australia regarding corporate insolvency administrators, is evidence of that.   Which particular approach is taken will reflect differences in history, tradition, and culture as well as institutional capacities and structures between government, courts and the professions.
I would be very happy to answer any questions you have.
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	Control exercised over Trustees by:
	Legislative Provisions

	Courts
	· s30 – general power of court to decide all questions re administration

· s178 – court on appln of bankrupt, creditor or affected party can make any orders as it thinks just & equitable re decision of a trustee

· ss 179(1) – Court on application of IG, creditor or bankrupt can inquire into conduct of trustee and may remove them or make other orders

· s176 Court may order trustee to make good loss from breach of duty

Part X’s:
· s208 – can end CT’s s188 control

· s222 declare deeds or compositions void

	Creditors
	· s64 – greater than ¼ in value of creditors can require trustee to convene creditor meeting (and can replace trustee by resolution s181)

· s64V – meeting of creditor can appoint a committee of inspection  which under s70 may advise and superintend the trustee

· s177 –the trustee shall have regard to any lawful directions given by resolution of creditors at meeting of by committee of inspection

· ss179(1) – apply to court for inquiry

· ss179(2) – IG or creditor may at any time require trustee to answer an inquiry in relation to bankrupts estate or affairs 

· s173 – trustee to kept adequate books and records and allow inspection by creditors 

· s175- ask IG to audit accounts

· s178- court review of trustees decision

· s226 – may inspect part X deeds

	Inspector-General 
	General:  These are the powers we rely on to undertake inspections and investigate when complaints received
· Sub-section 12(1)-enquiries as IG thinks fit into trustee and or debtors affairs at any time.

· ss12(1A) - RT must provide report to IG if requested to assist

· ss12(2) – IG can require production of books kept and require trustee to answer any enquiry made re a bankruptcy, Part X or Part XI  and can at any time investigate books of a trustee

· ss12(4) – IG can attend and participate in a meeting of creditors

· s175 - IG may audit accounts and records on own initiative or at request of creditors or bankrupt

· ss179(2) – IG or creditor may at any time require trustee to answer an inquiry in relation to bankrupt’s estate or affairs 

Reviews:

· s139ZA- IG may review a trustees contribution assessment and make a fresh assessment if warranted and can require information from trustee 

· s139T – review of Trustee hardship determination

· s149K-IG review of Objection to Discharge

(also still some Early Discharge Reviews s 149ZH)

Registration and Disciplinary – Committee powers:

· S155A – IG on committee’s report can place conditions on registration

· s155H&I – IG on committee’s decision can deregister trustee or place conditions if they have failed in their duties, no longer have required qualifications or ability, been convicted of fraud or dishonesty, no longer practicing
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