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THE REGULATORY FRAMEWORK

Introduction

1. There is now a general recognition that efficient and effective insolvency and creditor rights systems are an essential part of national and international financial architectures needed to encourage enterprise, to underpin investment and economic growth and to create wealth; and to optimise the outcomes and minimise the adverse impacts of actual or potential financial failure. That is reflected in the extensive work in developing the World Bank Principles and Guidelines; as well as the United Nations Commission on International Trade Law Cross Border Model Law and the European Council Regulation along with the European Community Small Business Charter initiative on Business Failure.
2.  There is also a general recognition that, in turn, those systems depend on the existence of strong and transparent institutional and regulatory frameworks; and of individuals of competence, independence, impartiality and integrity working within those frameworks.

3.  This Paper looks at the regulatory framework and some of the issues relevant to developing such a framework.

4.  Different jurisdictions use different titles for those appointed in a formal insolvency – trustee, assignee, supervisor, liquidator, receiver, administrator, curator, official or judicial manager, commissioner, etc. For the purposes of this Paper, the term insolvency administrator is used to encompass all such appointments.

Insolvency Administrators – Who?

5.  Insolvency administrators in the United Kingdom and other common law Commonwealth countries are more usually accountants
; whereas in the United States of America and civil law European Union countries they are more usually lawyers. In some Central European and Latin American countries, administrators – and particularly in cases where there is the possibility of re-organisation or reconstruction or sale of the debtor’s business as a going concern – are frequently economists with business experience or those with specialist expertise in the particular business.

6.  In some jurisdictions, the insolvency administrator is required to be an individual person (there may be a joint appointment of two or more persons); while in other jurisdictions, the administrator may be a corporation or other separate legal entity.

7.  But the essential proposition of all such systems is the same – that insolvency administrators should have the experience and expertise necessary to handle the range of business and legal issues which arise in insolvencies.  

Insolvency Administrators – Competence and Integrity

8. The World Bank Principles and Guidelines (paras 227-231) set out a number of considerations in relation to insolvency administrators – in summary, they should: 

· Have appropriate recognised qualifications and/or experience 

· Have demonstrated their understanding of professional and ethical standards and technical and best practice guidance

· Be competent to undertake the particular insolvency case and be knowledgeable about the nature and scope of their duties

· Be independent of the parties and act impartially

· Act with integrity and probity

· Be diligent, meticulous and scrupulous in the performance of their duties

· Undergo periodic training programmes and continuing professional development

In short, they should be able to demonstrate that they are suitable persons to administer insolvencies, and can be expected to have a proper regard for their accountabilities to creditors, debtors, the courts and their regulatory authority.  

Development of Regulation

9.  Most accountants and lawyers, as well as others with specialist expertise, appointed as insolvency administrators are likely to be members of a professional body or association; and will therefore usually have been subject to formal training, examination and qualification, and to some form of regulation by their body or association. If the appointment is made by or comes within the jurisdiction of the court, then the court generally has powers to oversee, direct and intervene in the insolvency administrator’s management – but usually on a case by case basis, rather than looking at his/her overall continuing suitability.

10.  There has been a move over the last 15 years or so in a number of countries towards the introduction of specific regulation of those who may be appointed as insolvency administrators. That reflects:

· A generally perceived need to bring financial and related activities within a formal framework to protect individuals and the general public

· The limits of court time and expertise to supervise individual appointments, leading to some notorious cases of mismanagement, default and fraud

· Professional body/association, and other, pressures to protect the reputation of their members, and to raise standards

· An increasing recognition of the complexities of, and the impact and effects of, insolvency.

11.  That move has also recognised that while there are usually provisions for creditors to be provided with information and explanations and by which they can call the insolvency administrator to account, it is too frequently that they are not prepared or cannot afford to commit the necessary time, or do not have the expertise, to oversee the administration, and particularly in those cases where the expected dividend is minimal. That places a particular responsibility on the insolvency administrator to act with integrity and probity, and to proceed diligently, meticulously and scrupulously in his/her administration.

The Regulatory Framework

12.  The regulatory framework has however been developed in different ways in different countries, reflecting in some part differences in:

· History, tradition and culture

· Legal basis and existing legislation, regulation and codes

· Socio-political climate at the time

· Existing structures – within and between government departments/agencies, the courts and the professions – and institutional capacities

13. Different models have emerged. Regulation may be undertaken or overseen by:

· A government department or agency or public body

· One or more private sector professional bodies

· A combination of government and professional body

· The courts

and may be on the basis of:

· Licence

· Membership of a professional body

· Individual cases

At the same time, there are different models for providing training, guidance and continuing professional development. In short, there is no single model; but the different systems are all directed to securing and assuring public confidence in the system of regulation and the process of insolvency.

14. Some examples:

· In Australia, Canada and the United States of America, registration/licensing and regulation of insolvency administrators is undertaken by a government department/agency: the US Trustee Office also has powers to intervene in individual cases and to review fees and expenses, and provides training and updating

· Finland does not have a system of licensing, but insolvency administrators are invariably members of the national bar association and their administrations are overseen by an Ombudsman, established in 1995, who has powers to intervene in individual cases in relation to the administration, fees, etc

· Mexico established its Instituto Federal de Especialistas de Concursos Mercantiles in 2000 to create and authorise a panel of specialists to act as administrators, and to supervise performance and regulate fees, as well also as provide training (indeed its responsibility for promoting knowledge and understanding of insolvency extends to judges, professional bodies, business and educational establishments)

· South Africa has under consideration a Law Commission report recommending the introduction of system of authorisation of administrators through professional bodies recognised by the government

· United Kingdom has a statutory framework requiring the licensing of administrators either by one of seven recognised accountancy and legal bodies or directly by a government agency, but neither the bodies nor the agency have power to intervene in individual cases: training and updating are largely provided by a separate insolvency profession body.

15. In some other countries, the courts continue to have a substantial role to play in the appointment of insolvency administrators and the conduct of individual cases; but as for example in Mexico and also in Colombia with its Superintendent of Corporations, there is a recognition that the courts and their judges should be concentrated on determination of legal issues, and not be involved in regulatory and administrative matters. 

Regulatory Bodies

16. As noted above, regulation and/or supervision may be by a government department or agency, or a separately constituted body, or a professional body (or bodies) or some combination. The body’s role, functions, duties and responsibilities would expect to be fully set out; and where a professional body is involved, its independence from its members demonstrated through its constitution, mechanisms and processes, and the calibre of its staff – perhaps assured through some form of statutory oversight and a rigorous system for recognition (and de-recognition where the body falls short its regulatory role). Where there is more than one body, their respective roles would expect to be clearly defined and understood – not least by those with an interest in the effectiveness of the framework.   

17. The World Bank Principles and Guidelines (paras 222-226) identified a number of considerations for regulatory and/or supervisory bodies. A key element in securing and maintaining confidence in the regulatory framework - confidence of creditors, debtors, others involved in or affected by an insolvency and the general public as well as insolvency administrators - is openness and accessibility. All the parties would expect to be clear about the requirements of the body and the standards it applies; and the body would be expected to carry out its functions and procedures fairly, impartially, consistently and transparently, and take prompt, proportionate and effective action with a recognition of and proper regard to its accountability for the discharge of its public interest duties through, for example, publication of reports.

Developing a Regulatory Framework

18. How, and how quickly, a regulatory framework can be developed, consistent and coherent with development of the overall structure of the legislation, and mechanisms for regulation put in place, will depend in some part on:

· Existing structures and capacities - of government departments/agencies and/or public bodies, the courts and relevant professional bodies

· Existing capabilities - that is, knowledge, experience and expertise

· Existing educational, training and ethical standards – which may not be specifically insolvency-related, but which nevertheless may provide an appropriate foundation for establishing insolvency standards

· Existing technical and best practice guidance 

· How and where knowledge, etc can be built up - and what assistance will be needed for that

· Setting realistic timetables - which may (or may need to) encompass introducing some requirements and standards earlier than others, with the recognition that they may need to be raised/improved at a later date.

The Costs and Funding of Regulation

19. Given the different systems of regulation described at para 14, it is not possible to provide a single figure cost to government of regulation; and for several of the departments/agencies mentioned there, it is not possible to extract the direct cost of the different elements of their regulatory functions. What follows is intended to provide no more than a broad picture (the figures are annual figures). The approach of most of the developed systems is that the cost to government of regulation should be fully recovered from those who are regulated and/or those who directly benefit from regulation – the creditors: 

· The Insolvency & Trustee Service Australia licenses some 200 private sector administrators in relation to personal insolvencies at a cost of Aus$50,000, fully recovered from application and re-registration fees payable by those administrators. It also monitors administrators’ handling of cases through a programme of audits and investigation of complaints as well as undertaking reviews of administrators’ decisions on application of bankrupts at a cost totalling Aus$750,000, fully recovered from a percentage levied on asset realisations.

· The Office of the Superintendent of Bankruptcy Canada licenses some 800 insolvency administrators handling around 120,000 bankruptcies and proposals. The cost of that together with monitoring cases and investigating complaints and misconduct, as well as maintaining the bankruptcy register and promoting information and education programmes, totalling some Can$28 million, is fully recovered from licence fees paid by those administrators, a levy on asset distributions, a registration fee on bankruptcy and proposal filings and a register search fee.

· The Office of the Bankruptcy Ombudsman Finland oversees some 3,000 bankruptcies and reorganisations. Of the cost of that together with undertaking inspections and special audits, the development of practice guidance and instructions and the exercise of powers of intervention in administrations, totalling euros1 million, around 20% is recovered from charging audited estates.

· The Insolvency Service (England & Wales) directly authorises some 130 insolvency administrators, with a further 1,750 licensed under delegation by the seven recognised professional bodies. Of its cost, including monitoring those administrators which it authorises, overseeing and inspecting the professional bodies, monitoring compliance of all administrators with banking and reporting requirements and investigating complaints, totalling some £1 million, currently around 25% is recovered from authorisation and banking fees. It is proposed that it should move to full recovery by increasing its authorisation fee and imposing a fee on the professional bodies related to the number of administrators which they licence. (The professional bodies charge fees to their members to meet the costs of their licensing.)

· Further, courts in a number of jurisdictions such as the United States of America which have some regulatory role in relation to insolvency administrations are looking to at least part recovery of their costs through the charging of fees.

20. The calculation of fees, whether to achieve full or a percentage recovery, would expect to be based on business plans and detailed budgets. Public accountability would envisage the outcomes to be shown in published reports and accounts.

Managing Risks

21. Whatever the system of regulation, there will always be some risk. Regulation carries a cost. More regulation does not necessarily mean better regulation. The job for the regulatory body is increasingly seen as moving away from a “tick box” approach to analysis, assessment and management of risk against an acceptable and proportionate cost which will maintain the credibility of and confidence in the system. First of course it is crucial to ensure that those who are granted a licence (or are appointed on a case by case basis usually by the court) have the appropriate education/qualification/experience and expertise to undertake insolvency work (or the particular insolvency) and are able to show themselves as suitable persons to act as an insolvency administrator (see the Principles and Guidelines at para 227-231).

22. Important areas for ongoing monitoring and assessment include:

· Compliance with statutory requirements in relation to, for example, advertising proceedings, issuing/submitting reports, and holding meetings; and maintaining administration records and accounts

· Compliance with best practice standards in relation to, for example, dealing with correspondence and completing administrations and distributions to creditors speedily

· Compliance with professional and ethical standards in relation to, for example, advice to directors on alternatives to liquidation and disclosure of any (potential) conflicts of interest

· Compliance with requirements in relation to, for example, continuing professional development

· Timeliness and completeness of returns to be made to the regulatory body. 

23. Non-compliance in any of these areas would raise questions about the competence and continuing suitability of the insolvency administrator: for example, delays in issuing reports, answering correspondence and completing administrations might suggest that he/she has too many cases/not enough staff to handle the workload, or has accepted appointment in particular cases which are too large/complex for him/her to handle. However, there are other at least as important (if not more so) areas:

· The systems the insolvency administrator has in place for recording and accounting for assets and banking funds, and his/her internal controls

· The procedures for securing and disposing of assets and whether, for example, demonstrably at arms length for full value

· The basis for, for example, continuation of a loss-making business

· The mechanisms for getting his/her remuneration agreed and paid, along with his/her expenses and the fees of agents and others employed by him/her.

24. There is an increasing expectation that regulatory bodies will not simply be reactive to for example the non-submission of returns and complaints; but will take a proactive approach by for example putting in place programmes of visits to insolvency administrators’ premises and/or calling for files and documentation, and will be selective in focussing on evidence of systemic failure and operational inadequacy. Such an approach enables profiles to be developed of risk areas and risk administrators, and can be used to direct the regulatory body’s resources, which will always be finite, more effectively within an overall plan to improve standards of administration and optimise the outcomes of insolvencies. 

25. In a number of jurisdictions, the work of the regulatory body is subject to some form of overall review of monitoring and other reports, and actions on those reports:

· To ensure completeness and fairness of the process

· To provide assurance as to standards

· To identify systemic problems which require profession-wide action, revision of guidance, training, etc

· To re-assess risks, and

· To disseminate conclusions to improve professional standards and maintain public confidence in the regulatory system.

What is seen as important is that there opportunities – for both the insolvency profession and the regulatory body – to learn from experience and, working together, to implement necessary changes to ensure that the framework remains valid, credible and effective.

Other Related Developments

26. There has been an increasing recourse to “work outs” outside formal insolvency procedures, and the growth of “turnaround” or re-structuring professionals operating outside existing regulatory frameworks. In the United Kingdom for example, the insolvency profession’s representative body (separate from the regulatory bodies) has extended its membership to turnaround professionals, and established qualification and experience standards for admission.   

27. Several countries have established or propose to establish independent bodies to represent a wider public interest in, and an agenda setting role in relation to, insolvency practice and professional and ethical standards - Finland has an Advisory Board for Bankruptcy Affairs to promote proper and uniform practices; Sweden is considering setting up a Bankruptcy Advisory Council; and the United Kingdom has an Insolvency Practices Council. The bodies have no role in relation to individual cases.  
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Note: Further information about the regulatory frameworks referred to here and in other member countries may be obtained through the International Association of Insolvency Regulators, an organisation of government departments, agencies and public authorities which have jurisdiction for insolvency policy, practice and regulation in their country. Contact:

T Gallagher, Chairman, Insolvency & Trustee Service Australia, GPO Box 821, Barton ACT 2601, Australia: E-mail terry.gallagher@itsa.gov.au 

IAIR Members comprise: Australia, Canada, People’s Republic of China, Finland, Hong Kong SAR, India, Ireland, Jersey, Malaysia, Mexico, New Zealand, Singapore, South Africa, Sweden, Thailand, United Kingdom and United States of America.

� In a number of those jurisdictions in relation to court-based liquidations and bankruptcies, salaried government officers  – official receivers or official assignees - are appointed to administer the assets and to investigate the causes of failure and conduct of the directors/bankrupts: they have extensive insolvency experience, and are subject to codes of conduct, technical and practice guidance and inspection. This paper is concerned with the regulation of private sector insolvency administrators.
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